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1.Introduction
1.The President of the Court of Audit, pursuant to: 

 a) Articles 135 of Presidential Decree 1225/1981 ‘on execution of the provisions concerning the Court of Audit’ and 248(3) of the EC Treaty (following the Amsterdam Treaty enumeration) and 

b) the relevant resolution of the Contact Committee of Presidents of the Supreme Audit Institutions of the European Union taken at their meeting in Ireland (19-21 October 1999) to put into effect a co-ordinated audit within Member States in order to monitor compliance with Articles 87 - 89 (ex Articles 92 - 94) of the EC Treaty by national authorities, 

assigned Court of Audit judges Constantinos Costopoulos, second rank judge, Constantinos Efentakis, Dimitrios Tsakanikas and Ioannis Karkalis, first rank judges, to audit and elaborate on administrative acts concerning compliance with Articles 87 - 89 of the EC Treaty in the transport sector.

2.State aids according to EC law

2.1. Prohibition of State aids

2. According to Article 87(1) of the EC Treaty (the Treaty) 

“Save as otherwise provided in this Treaty, any aid granted by a Member State or through State resources in any form whatsoever which distorts or threatens to distort competition by favouring certain undertakings or the production of certain goods shall, insofar as it affects trade between Member States, be incompatible with the common market.”

This provision establishes a prohibition of State aids by EC Member States to certain undertakings or the production of certain goods insofar as these aids affect trade between Member States and do not fall within the exceptions provided for by the Treaty itself.

3.‘State aid’ is not defined solely by the aforementioned Treaty Article. Council Regulation (EC) No 659/1999 of March 22, 1999 laying down detailed rules for the application of Article 93 of the EC Treaty sets out ‘aid’ as 

“any measure fulfilling all the criteria laid down in Article 92(1) of the Treaty”.
These criteria constitute at the same time conditions for the application of this Article. Aid should come from the State or at least from State funds and be addressed to certain undertakings or production of certain goods in a way that distorts or at least threatens to distort competition by the favourable treatment of the beneficiary undertakings or production of goods. According to the above mentioned, State resources may include the State itself, i.e. central government, local or regional authorities and any public or private bodies established or appointed by the State to administer the aid (see ECJ Judgement of 30 January 1985 Commission of the European Communities v French Republic, Case 290/83, European Court reports 1985, p. 439, ECJ Judgement of 21 March 1991 Italian Republic v Commission of the European Communities, Case 305/89 “Alfa Romeo”, European Court reports 1991, p. 1603). Furthermore, ‘undertaking’ is taken to mean any scheme practising organised economic activity (see ECJ case ‘Mannesmann’ of 13 July 1962, European Court reports, p. 371, ECJ Judgement Commission of the European Communities v Italian Republic, European Court reports 1987, p. 2599, ECJ Judgement of 16 November 1995 Fédération Française des Sociétés d’ Assurance etc. v Ministère de l’Agriculture et de la Pèche, Case 244/94, European Court reports 1995, p. 4013). The European Court of Justice (ECJ) has found that the concept of State aid embraces any advantage granted to certain undertakings or production of certain goods in the form of a wider public sector’s intervention entailing direct or indirect cost to the State budget without any benefit in return (see ECJ Judgement of 15 March 1994 Banco de Credito Industrial SA, now Banco Exterior de Espana SA v Ayutamiento de Valencia, Case 387/92, European Court reports 1994, p. I-877, also ECJ Judgement of 26 September 1996 French Republic v Commission of the European Communities, Case 241/94, European Court reports 1996, p. I-4551). Subsidies, State guarantees over loans or credits, any sort of tax exemption, special bank interest rates or interest rate subsidies, stay of tax or social security fees collection, tax or social security fees reductions, favourable costing of sales of goods or services, preferential discount rates of interest, granting bonuses to employees of a certain financial sector in need, counterbalancing subsidies, State participation in the capital of public or private bodies, capitalisation of debt, sale of land in extremely preferential terms by public bodies, material, technical and commercial support by enterprises directly or indirectly controlled by the State or by a public body in terms more favourable than those that the beneficiary would normally achieved if it traded with a commercial investor, privatisation of public enterprises in prices lower than the real value of the enterprise or in combination with free State compensation, etc. , these have also been found to be State aids.

2.2. Exempted State aids

4. However, not all State aids distort competition rules. On one hand, there are State aids under a certain limit, thus not distorting competition and on the other hand the aforementioned Article 87 itself provides in paragraph 2 for forms of State aid that do not fall within the prohibition of paragraph 1. In the first case, it is the de minimis rule for State aid, i.e. State aids of small amounts that have no appreciable effect on free trade competition rules. These aids have already been exempted by the Commission since 1992 from the general rule of Article 87(1) of the Treaty (see Information from the Commission - Community guidelines on State aid for small and medium-sized enterprises O.J. C 213, 19.08.1992, p. 2, Council Regulation (EC) No 994/98 of may 1998 on the application of Articles 92 and 93 of the Treaty establishing the European Community to certain categories of horizontal State aid, O.J. L 142, 14.5.1998, p. 1, Article 2). In the second case, it is about the explicit exceptions of Article 87 (ex Article 92), that is either 

“aid having a social character, granted to individual consumers, provided that such aid is granted without discrimination related to the origin of the products concerned” or 

“aid to make good the damage caused by natural disasters or exceptional occurrences” or, finally, 

“aid granted to the economy of certain areas of the Federal Republic of Germany affected by the division of Germany, insofar as such aid is required in order to compensate for the economic disadvantages caused by that division”.
5. Furthermore, certain categories of State aid may be considered to be compatible with the common market. These categories are reported in Article 87(3) of the Treaty. They are primarily prohibited State aids, which are, however, regulated to form the general rule under certain conditions set by paragraph 3. Such categories may be 

"(a) aid to promote the economic development of areas where the standard of living is abnormally low or where there is serious underemployment; 

(b) aid to promote the execution of an important project of common European interest or to remedy a serious disturbance in the economy of a Member State;

(c) aid to facilitate the development of certain economic activities or of certain economic areas, where such aid does not adversely affect trading conditions to an extent contrary to the common interest; 

(d) aid to promote culture and heritage conservation where such aid does not affect trading conditions and competition in the Community to an extent that is contrary to the common interest; 

(e) such other categories of aid as may be specified by decision of the Council acting by a qualified majority on a proposal from the Commission."

2.3. Review of State aids and obligations of Member States
6. According to Article 88(1) of the Treaty 

“The Commission shall, in cooperation with Member States, keep under constant review all systems of aid existing in those States. It shall propose to the latter any appropriate measures required by the progressive development or by the functioning of the common market.” 

Furthermore, paragraph 3 provides that 

“The Commission shall be informed, in sufficient time to enable it to submit its comments, of any plans to grant or alter aid The Member State concerned shall not put its proposed measures into effect until this procedure has resulted in a final decision.”

These provisions establish at the community level a presumption of competence for the Commission to constantly review all systems of State aids (paragraph1) as well as to review in advance Member State plans aiming at granting or altering already existing aid (paragraph 3). Both reviews exercised by the Commission, that is the repressive one established by paragraph 1, as well as the preventive one established by paragraph 3 may end up to the Commission taking action according to the procedure provided for by Article 88(2), according to which, if the Commission considers that any such plan is not compatible with the common market having regard to Article 87, or that such aid is being misused it shall give notice to the concerned Member State to submit their comments within prescribed time. If, after the parties concerned submit their comments, the Commission finds that aid granted by a State or through State resources is not compatible with the common market competition rules of EC law, it shall decide that the State concerned shall abolish or alter such aid within a period of time to be determined by the Commission. If the State concerned does not comply with this decision within the prescribed time, the Commission or any other interested State may, in derogation from the provisions of Articles 226 and 227, bring the matter to the Court of Justice direct (that is without following the reasoned opinion procedure before bringing the matter before the Court of Justice). Where aid had been granted unlawfully, the Commission would adopt a provisional decision ordering the Member State to recover the aid. The aid would then have to be recovered in accordance with the requirements of domestic law and the sum repayable would carry commercial interest running from the time the aid was paid out. If the Member State fails to comply with an order of this kind the Commission may refer the matter to the Court of Justice direct, by way of an application for interim measures (see Commission communication to the Member States, O.J. C 156, 22.6.1995, p.5, ECJ Judgement of 12 July 1973 Commission of the European Communities v Federal republic of Germany, Case 70/72, European Court reports 1973, p. 813, ECJ Judgement of 21 March 1990 Kingdom of Belgium v Commission of the European Communities, Case 142/87, European Court reports 1990, p. I - 959).

7. The Commission which, as already mentioned above, is competent to monitor and review aids granting at both a preventive and repressive stage, functions together with national authorities according to Article 88 paragraph 1 provisions, as well as within the framework of the subsidiarity principle provided for by Article 5 (ex Article 3B) of the Treaty; that is insofar as the objectives of the proposed action cannot be sufficiently achieved by the Member States and can therefore, by reason of scale or effects of the proposed action, be better achieved by the Community. Therefore, Commission competence is restricted within the limits set by Article 88(1) and Member States must establish a national record system of State aids so as to facilitate the Commission to be adequately informed and to successfully review State aids at Community level (see, inter alia, ECJ Judgement of 11 December 1973 Gebroder Lorenz GmbH v Federal republic of Germany et Land de Rhinanie - Palatinat, Case 120/73, European Court reports 1973, p. 1471, ECJ Judgement C 40/85, ECJ Judgement of 21 November 1991 Fédération Nationale du Commerce Extérieur des Produits Alimentaires and Syndicat National des Négociants et Transformateurs de Saumon v French Republic, Case 354/90, European Court reports 1991, p. I - 5505, also G.Tserkezis, Obligation to inform the Commission of plans to grant or alter aid according to Article 92(3) of the EC Treaty, in Armenopoulos 1996, p.1550 (in Greek)). This last assumption is particularly important in view of the fact that the Commission has, pursuant to Article 211 (ex Article 155) of the EC Treaty, the general competence to ensure that the provisions of the Treaty and the measures taken by the institutions pursuant thereto are applied, and therefore has become incapable of effectively dealing with its tasks, due to the vast volume of similar cases brought before it (see H. Synodinos, State aids under EC law review, Ant.N.Sakkoulas publ.co. 1998, pp. 70 et seq.(in Greek)).
3. Acts and findings of the audit team

3.1. Scope and object of the audit

8. Within the aforementioned framework and the previously stated correlations, the audit team, pursuant to the aforementioned 10841/21.6.2000 assignment Act of the Court’s President, performed an audit on the Ministries of National Economy, Foreign Affairs, Transport–Communications, Merchant Marine, the Interior, Public Administration and Decentralisation as well as on the Civil Aviation Service and Olympic Airways, as shown by the following thoroughly stated, in order to ascertain the existence and the modus operandi of the record and review system of State aids in the transport sector during the period 1997–1999.

3.2. Audit Remarks
3.2.1.  Ministry of National Economy

9. The team began the audit in November 15, 2000 by visiting the European Union Directorate in the Ministry of National Economy, whose responsibility, pursuant to Article 11 of the Ministry’s Organisation (presidential decree 178/2000–State Gazette 165 A΄), is, among others, “the co-ordination of the authorities dealing with State aids”. As it derived from discussions with competent civil servants, the above-mentioned Service (former Directorate for Relations with the European Communities) had already, since 1998, undertaken, in fulfilment of the obligation arising from Article 88 (1) of the Treaty, the drawing and forwarding to the Commission – which, till then, had been briefed through private consultancy – of the annual final reports on the current national aid regimes and the aids granted within these regimes. The experience gained by the exertion of this responsibility has soon demonstrated that the co-ordination of the authorities granting State aids was necessary, in order for Greece to comply with its obligations provided by the Treaty and so as phenomena, such as wrong data processing forwarded to the Commission, which in the past had exposed the country, are not to be repeated. To this end, a multi-ministry Working Group was formed, following Decision 22137/ΔΙΟΕ. 456/ 23.6.1999 of the National Economy Minister, aiming at briefing the authorities involved, monitoring the necessary data processing and formatting national views on the pertinent conferences with the Commission. The Directorate for the Relations with the European Communities of the National Economy Ministry assumed informally the Working Group’s management, assisted on this project by the Ministry’s Independent Office for EEC Legal Questions.

10. Despite the development, following the formation of this Working Group, of an elementary network of information exchange among competent Services, the results, during its operation, were not particularly encouraging. From this point of view, the weakness of the Service to provide the audit with data regarding either the management of the – approved by the European Commission – State aids that have been granted for the restructuring of the Olympic Airways, or those that have perhaps been granted by local authorities, was characteristic. The level of co-ordination among the authorities dealing with State aids does not seem to be improved, not even after the official granting of the relevant competence (pursuant to the aforementioned provision of Article 11 of the pres. decree 178/2000) to the National Economy Ministry, which, as it was found out during the audit, has not yet proceeded in forwarding to the said authorities guidelines regarding the implementation of the pertinent Treaty provisions (as they have been interpreted by the European Commission and the EC Court); as a result, briefing and sensitisation of the services involved remain inadequate.

11. The judges who performed the audit estimate (such estimation is also supported by the Service) that these malfunctions, which call the reliability of the audited administrative system as a whole in question, are due to the total lack of specific provisions, that, by determining concrete obligations of the State aids granting authorities, would help the National Economy Ministry to carry out effectively its competence of co-ordination. Therefore, as the competent authorities assured, the initiatives that the Directorate on European Union Questions was about to take, in order to complete existent legal framework, by creating a unit within the National Economy Ministry that will exclusively monitor the State aids and the adoption of a procedure for the pre-examination of the relevant drafts, before they are forwarded to the European Commission, are indeed moving towards the right direction. Nevertheless, it is underlined that, during the audit, these initiatives had been limited to briefing of the Ministry’s political leadership, thus retraining considerably from realisation thereof.

3.2.2. Ministry of Foreign Affairs (Foreign Ministry)

12. Responsibilities of the Ministry of Foreign Affairs, pursuant to the provisions of its Organisation (Law 2594/1998 – State Gazette 62 A΄) include, among others, “the Country’s representation to the European Union and the elaboration of the policy regarding the statutory evolution of the Union and the European integration, in co-operation with other Ministries and authorities”. Furthermore, “the co-ordination of the Ministries and the authorities on planning, application and evaluation of the European and Country’s overall foreign policy” (Article 2). In the same Organisation it is also sited that “in order to assure Country’s unified expression of foreign policy: a. The Ministries, State Services and local authorities inform the Ministry of Foreign Affairs on all matters within the scope of its competence, related to the Country’s foreign policy and international or bilateral relations, b. The Ministry of Foreign Affairs co-ordinates the actions of all Ministries and State Services pertaining to foreign policy questions and provides the appropriate guidance” (article 6 par. 1); the functioning of a Special Legal Service (E.N.Y.) is also provided, staffed with the appropriate personnel, aiming to “the legal support on the Ministry of Foreign Affairs actions in matters of International and European Law, the provision of legal opinion, the Ministry’s representation abroad on legal and judicial matters, as well as the dealing with contractual matters” (article 15 par. 2).  Presidential decree 230/1998 (State Gazette 177 A΄), issued under authorisation of the aforementioned Organisation, regulates specific matters of distributing these responsibilities; according to its provisions, the Third General Directorate on European Questions in the Ministry is among others competent for the co-ordination of the co-operation with other co-competent Ministries, Services and Organisations regarding European matters, for the appropriate policy-making during conferences, negotiations or contacts with the European Union bodies and, in general, for the handling of issues relating to the Treaty's application (article 25). The E.N.Y’s Department of the European Communities is competent to deal with legal questions arising from the application of the EC law in Greece and to handle legal disputes between Greece and the European Union before the competent EC bodies (article 56). It is therefore obvious that the legislator entrusted to the Foreign Ministry, to which the Hellenic Permanent Representation (M.E.A.) organically belongs, a pivotal role as co-ordinator of each national authority's actions, aiming at the compliance with the obligations resulting from the Country’s participation in the Union. He also provided for the Ministry's organisation and staffing in order to ensure that it accomplishes this mission without being, as far as possible, obstructed.

13. Following discussions taken place on M.E.A.’s head office, in November 11, 2000, as well as on the Foreign Ministry’s Head Quarters’ Service, in April 30, 2001, the audit ascertained that, despite the fact that, the Ministry’s Services have statutorily consolidated their competence, at least as it pertains to State aid issues, they were limited in forwarding pertinent correspondence between EC bodies and the competent national authorities, without taking active part in their handling. As an example it is mentioned oncemore the Olympic Airways case, for which the Ministry of Transport has never asked the Foreign Ministry for its substantial assistance, even though the latter would bear the burden of the Country’s judicial representation in case of indictment thereof before the European Court of Justice, that was several times threatened during the development of the case. It is also characteristic the absence of representation on behalf of the Ministry of Foreign Affairs in the multi-ministry Working Group, which, was formed by the Minister of National Economy for purposes of coordination of the aid providing authorities and, in general, the lack of briefing regarding this Ministry’s relevant initiatives. Even though pursuant to the current provisions, the Ministry of National Economy is the competent national authority for the said coordination, the judges who carried out the audit consider that the active participation of the Foreign Ministry’s competent Authorities could, in view of their special qualification, contribute positively in the effective function of the under consideration administrative system.

3.2.3. Maritime Transport – Ministry of Merchant Marine

14. Pursuant to the provisions of Regulation (EEC) 3577/1992 of the Council (EU L 364/7), the access to the market of maritime transport in the interior of the member States (maritime interior transport – “cabotage”) is, as from January 1, 1993, open to all EC ship owners, whose ships are registered in any member State and carry its flag, with the provision, that these ships fulfil all prerequisites required for carrying out interior transport at the registering member State. Nevertheless, Greece has been temporarily exempted, until January 1, 2004, from the implementation of the said Regulation. Therefore, at present, no issue is raised pertaining to State aid in the coasting transport sector.

15. The members of the audit team, in order to ascertain the level of preparation of the national authorities, in view of the forthcoming interior maritime transport market opening, visited, in December 11, 2000, the Ministry of Merchant Marine and met with representatives of the Ministry's Directorates for Shipping Policy and Development and for Maritime Transport. Discussion focused on the issue of adjusting the current legislative framework to the new situation, especially, as it pertains to secluded land itineraries serving by means of State resources. Indeed, according to article 4 of the Regulation, Member States, upon consummating a contractual agreement with ship owners in order for them both to provide the public with adequate – as far as itineraries’ frequency and transportation charges cost – transport services in lines of limited commercial interest (“public service entrusting contractual agreements” according to the Regulation’s terminology), are obliged to abstain from any discrimination due to nationality.  However, the pertinent provisions of articles 176 and following of the Public Maritime Law Code (Leg. Decree 187/1973 – State Gazette 261 A΄), as they stand today, allow consummation of a contractual agreement (following a lowest bidder’s competition) for the so-called secluded land itineraries serving only with Greek ship owners and the execution of these itineraries exclusively effected by Hellenic ships. As it is, therefore, evident, in case of keeping in force the aforementioned provisions past January 1, 2004, there will be raised, among others, an issue of compatibility, regarding provided compensation payments of the ship owners, with the State aid provisions of the Treaty.

16. Ascertaining, though, the high level of expertise and sensitization of the Ministry of Merchant Marine competent employees, and sharing their point of view, that technical improvement of competition in Greek merchant marine would be practically unfeasible with State aid provision, the judges who carried out the audit consider that there are not serious problems regarding the implementation of articles 87 to 89 of the Treaty in the maritime transport sector, and they are not due to occur, not even after the opening of the interior maritime transport market. This, of course, applies under the condition that the Ministry’s Services will continue closely monitoring in the future the development of the EC policy in this sector. 

3.2.4. Air transport

I. General overview
17. The audit team visited the Ministry of Transport and the Civil Aviation Service, which, according to national law, are directly or indirectly involved in the audit of State aids regime in the Air Transport Sector.

18. Audit visits were carried out in the following services of the Ministry of Transport: 

1) The Financial Services Directorate, competent for the management of the Public Investments Programme,

2) The Structural Programmes and Air Transport Directorate, competent, among others, for the supervision of Olympic Airways and its group, especially as far as planning and actions for its reconstruction, its development strategy, its undertaking objectives and its financial results are concerned, and

3) The Department of International Relations in the Transport Sector, reporting to the Transport General Directorate, which co-ordinates the supervision, handling and forming of national policy regarding, among others, State aids issues in the air transport sector, in collaboration with the authorities having competence rationae materiae.

19. Audit visits were also carried out in the Aviation Operating Directorate, competent for auditing balance sheets and other financial assets of Olympic Airways and various air transport companies, which have been granted an aviation operating license, as well as for promoting EC regulations and actions regarding, among others, audit of State aids issues in the Transport Sector.

20. In addition, the audit team had various meetings with Olympic Airways competent officials, namely with the Financial Services Director and the representative of the ‘Norton Rose Legal Consultants’ firm, which participated in the negotiations for issuing the European Commission's decisions approving the initial and the revised restructuring plan successively, as well as the necessary aids for materialising the plans in question. The audit team decided to expand the audit of Olympic Airways, in order to ascertain in practice the function and the eventual defects of the system of monitoring and controlling the State aids regime in the transport Sector and more specifically the State aids granted to Olympic Airways company, within its restructuring plan.

II. Ministry of Transport 

21. In the past, especially before the adoption of the complete air transport liberalisation regime in the EC, Olympic Airways, as the sole national air carrier, has benefited from State interventions, such as direct functional aids, aids aiming to the improvement of its financial structure and aids under the form of granting rights to exclusive aviation operation. However, even after the establishment of the said regime, according to the provisions of the Regulation (EEC) 2407/1992, the Unit(s) of the Ministry of Transport, as well as the whole Hellenic Public Administration, were unprepared to encounter the audit of State aids, especially of those considered not to comply with the provisions of the EC Treaty (Articles 87 – 89) and the Agreement on the European Economic Area (Article 61). Both before and after the air transport liberalisation within the European Community, the Hellenic legal framework has not provided for procedures regarding monitoring, notation and control of State aids compatibility with EC Law, as well as notification of actions considered as State aids granted mainly to Olympic Airways. Similarly, no procedure for monitoring misused State aids (actions, which, although they have proved to be compatible with the provisions of the EC Treaty Articles 87–89, following their notification to the European Commission, and hence granted under conditions, have in practice proved to be non-legal, due to the fact that the conditions in question have not been met) has been established.

22. Furthermore, the audited services of the Ministry of Transport should participate actively in the procedures regarding State aids monitoring and notification to the European Commission, within their competence. However, they remain distant or even cut off the procedure in question, since, on the one hand, they practically do not participate in the procedure of handling issues, neither in a decisive, nor in a consultative way. On the other hand, they do not have access to relevant correspondence between the Ministry and the European Commission and, hence, they receive no relevant notification. The latter is proved by the fact that all documents related to State aids issues are sent by the Permanent Representative of Greece at the European Commission directly to the Minister, while they do not seem to be forwarded to the competent services for further action.

23. The audited services of the Ministry of Transport do not seem to be particularly pondering, especially in regard to establishing regulative provisions, or issuing administrative decisions related to the audit of the State aids compatibility with relevant provisions of the EC Treaty, as interpreted by the EC organs. This is enhanced by the fact that basic notions included in Article 87 of the EC Treaty, such as ‘State aid’, or the meaning of ‘State resources’, or even the exceptions rendering a State aid compatible with the Community’s internal market, have not been adequately defined. Only a limited number of employees involved directly or indirectly and not belonging to the Ministry’s permanent staff (temporary employees, Minister's or Deputy Minister's counsellors) are in a satisfactory way informed on evolutions in the sector in question, by means of European Commission guidelines and decisions issued within the procedure of examining a notified State aid or even by means of Judgements issued by the European Court of Justice. Hence, the staff constituting part of the Ministry’s permanent administrative structure and dealing with matters having direct impact on State aids issues update their knowledge on their own initiative, taking action unofficially. What should also be noted is that as far as the Ministry of Transport is concerned, no circular or document providing directives and instructions to services involved with the State aids audit in the Air Transport Sector has been issued until recently.

24. Apart from the non-existence of a permanent and effective administrative system, on the one hand for the monitoring and the audit of the activities concerning the State aids, on the other hand for the notification of those aids that are likely to be incompatible with the Community’s internal market on the air transport sector. In addition to these, it was also ascertained the non-existence of a special body and procedures for the monitoring and the audit of the application of the plan for the restructuring of the O.A., obligation imposed by common sense and moreover, by the European Commission’s EC/696/7.10.1994 and EC/332/14.8.1998 decisions. This is proved by the fact that although the European Commission, with its decision of the 7th October 1994, permitted the conditional granting of various State aids (loan guaranties, writing-off of debts, transformation of a part of the debt of a company into capital and contribution of new capital) by the Hellenic State to O.A. for the realisation of a plan for its restructuring; however, it was the European Commission again that discovered, while checking the findings on the proper application of the above plan, on the one hand the non-observance by the Greek State of specific obligations imposed by the above mentioned decision, on the other hand cases of new State aids, for which the procedure of the notification to the European Commission and the granting of its approval had not been observed. As a result of all these, the materialisation of the State aids, which had already been approved, stopped for two years, until the European Commission’s decision of 14.8.1998, which allowed the continuance of the flow of these aids under the same conditions, given that the Hellenic State and O.A. were bound to conform to the rules in the future. The same inefficiency, if not non-existence of the competent administrative services, as far as the monitoring of the plan for the restructuring of O.A. is concerned, is also noticed during the approval of the revised restructuring plan, that is after 14.8.1998, when once again the Commission alone seems to point out, with its documents, delay in complying with the obligations that the Hellenic State an O.A. undertook to redeem, delay which in particular had to do with the installation of a fully functional and adequate Management Information System (MIS) until 1.12.1998, as well as the in due time submission of the reports on the monitoring of the restructuring of the O.A. programme by the services of the Greek State and the bodies of O.A. The Ministry’s competent services have not accomplished to monitor effectively and in due time, administrative or legislative actions of the State, considered as State aids towards O.A., adopting afterwards the measures that are dictated by the provisions of the Treaty. The existence, on the one hand of collateral administrative structures in the Ministry of Transport, in the sense that the dealing with all subjects having to do with the State aids audit in general and the restructuring of the O.A. plan in particular, involves a limited number of persons within or apart from the personnel of the Ministry, who in co-operation with the political leadership of the Ministry at the time, are dealing exclusively with the subjects in order to reach a settlement in a political level with the European Commission, after that several problems and lack of necessary co-ordination appear. On the other hand, the actions taken by the Ministry’s competent services have had a negative effect on the last mentioned above. Solutions are adopted that many times are not consistent with the provisions of the Community’s law and the administrative services of the Ministry, which are competent to deal with these issues according to Greek law, are skirted. Consequently, the necessary in this case consistency and continuity in the administrative action is not achieved. Frequent changes of the Ministry’s political leadership and of the individuals that composed the informal team for the Information Management, at least as far as O.A. is concerned, resulted to: 1) the change of the general policy and of the choices, regarding to the persons and the status in the administration and the management of O.A., 2) the differentiation in the way of the current management of the matters, as well as in the co-operation with the bodies of the European Commission for the application of the restructuring plan and 3) the delay in the fulfilment of the conditions, which where provided for in the restructuring plan and the acceptance of non-compatible to the Community’s law actions or solutions, which, under the pressure of time and of the financial status of O.A., could be characterised as “quickies”.
III. The Civil Aviation Service (C.A.S.)

25. The C.A.S. does not, in principle, grant State aids, at least not directly. It is, nevertheless, a service, which can act in ways that can be considered as granting of State aids in specific airlines, mostly because of the probably selective performance of its auditing competencies, given to the C.A.S. by its Organisation (p.d. 56/1989) and Regulations EC 2407/1992, 2408/1992 and 2410/1992. The auditing competence, which the C.A.S. exercises, is not relevant to the supervision of the programme for the restructuring of O.A. They are related to the observance and the supervision, within the boundaries of the Greek State, of the established order of free and ample competition among the airline companies (of Greek or foreign interests), which hold an aviation license, O.A. included. Within this context, the C.A.S. was summoned, on the one hand to put into practice, given that it fell within its competence, some of the terms imposed by decisions 696/7.10.1994 and 332/14.8.1998 of the European Commission (that is, the terms mentioned in article 1 section iv, xi, xii, xiii, xiv, xv, xvi, xviii, ixx, xx and xxii of the first and in article 1 section i΄ of the second), concerning the abrogation of many privileges and special treatment measures, that Greek legislation and Greek administration's activity were ensuring in favour of O.A. and on the other hand to audit, according to Regulation EC 2407/1902 and national legislation a) the balance sheets and the rest of the financial records of the airline companies, that the C.A.S. has granted an aviation license and b) the regular collection by the airline companies and the reimbursement to the State of the following fees: 1) for the use of the airport (known in Greece as “spatoshimo”), 2) for the landing and the stay of the aircrafts at the country's State airports, 3) for the use of air traffic, telecommunication, meteorological service during flights and radio navigation services and 4) for the tenancy of areas belonging to the full ownership of the Greek State.

26. The audit of the financial records of the O.A. by the C.A.S., on the one hand is taking place with delay, as the O.A.'s balances are submitted two years after the time when the company was obliged to submit them; on the other hand, it is superficial, and not substantial, given that the financial data which are presented at the annual accounts the company submits, are compared to the crucial financial data that regard the company and have been recorded during the auditing of the previous years. The above audit, also, is not aiming at finding out, via the examination of the financial data of the airline companies, probable apparent or non-visible State aids of any kind that have been given by the State or from State resources. Moreover, penalties' imposition on the audited airline companies by the C.A.S., e.g. suspension of the aviation license, if the conducted audits prove the existence of problems in their financial management or at their accountability, is not provided by the national legislation, nor by the stipulations of Regulation EC 2407/1992.

3.2.5. Ministry of the Interior, Public Administration and Decentralisation. 

27. As it was agreed from liaison officers of Supreme Audit Institutions who decide to participate to the co-ordinated audit in the field of aid measures, one of the objects of this audit was to look through the system of State aids granted by central governments to local governments. The inspection of the specific administration system became an instant priority for members of the HCA who carried out this audit after they made certain that the national authority which co-ordinates the notification system of aid measures (Ministry of Finance) did not have, relevant information concerning this issue. So, members of the audit group went to the Ministry of the Interior, Public Administration and Decentralisation (HQ) and had meetings with competent directors responsible for financing, organising and monitoring local governments. 

28. The audit was especially focused on local governments’ business performance, which the most usual form according to presidential decree 140/1995 (article 277) is the establishment of municipal and communal corporations. These corporations which operate as private companies and ruled by laws and principals of private sector’s economy are being established after an economic and financial study, obviously in order to secure their viability, a decision of the relevant city or town council taken by the overall majority of councillors and finally an act of Regional Secretary General published in the official government’s newspaper. In addition, these corporations even though intend to attain profits, they gained from tax exemptions, reductions and privileges since the legal force of the law 2459/1997. Furthermore subsidies granted by local governments to pertaining corporations are strictly prohibited by the aforementioned presidential decree if these subsidies exceed corporation’s initial capital investment. Obviously that prohibition is very important, regarding the aforementioned object of the particular audit, because in case local governments violate it the issue whether this violation is compatible with specific articles of the EC treaty will surely arise.

29. The audit proved that the Ministry of the Interior, Public Administration and Decentralisation cannot certainly guarantee the unswerving application of the aforementioned prohibition because, according to Law 2503/1997, monitoring authority on how local governments and their corporations conduct their money and assets has been devolved to the Regions and competent directions of the Ministry of the Interior, Public Administration and Decentralisation. In addition, the above directions do not have concentrated adequate information concerning financial status and business activity of local governments and their corporations not even on which is the exact total number of them and if they can still run their business without external help. That weakness however totters the credibility of total system inspected, especially considering the fact that, as competent directors of the Ministry admitted, local governments have violated the aforementioned interdiction in many ways by means of increasing capital assets of various corporations facing serious financial losses in order to maintain their economic existence.

30. The judges who carried out the audit share the estimation made by the Central Service of the Ministry that the system of monitoring local authorities’ business activity will generally be improved after Law 2839/2000 (article 7.5) is adopted, according to which local authorities are obliged to submit to the Ministry all information concerning their financial status and management as well as of their undertakings and after the completion of the data base (provided for by the same Law) where the above information will be registered. However, they think that lack of speculating issues regarding State aids will make imminent updating and sensitisation for these matters on behalf of the Ministry’s competent services necessary, in order to avoid situations, which could expose the country to the E C. 

                                Constantinos Kostopoulos

                Second Rank Judge of Hellenic Court of Audit

                                  Constantinos Efentakis

                   First Rank Judge of Hellenic Court of Audit

                                  Dimitrios Tsakanikas

                   First Rank Judge of Hellenic Court of Audit

                                     Ioannis Karkalis

                   First Rank Judge of Hellenic Court of Audit

